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06-4045-ag
Al Sayar v. Clement
BIA
Laforest, 1J
A96 273 957
A95 430 668

UNI TED STATES COURT OF APPEALS
FOR THE SECOND CI RCU T

SUMVARY ORDER

RULI NGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTI AL EFFECT. CI TATION TO SUMMARY ORDERS
FI LED AFTER JANUARY 1, 2007, IS PERM TTED AND IS GOVERNED BY THI S COURT' S LOCAL RULE 32.1
AND FEDERAL RULE OF APPELLATE PROCEDURE 32.1. IN A BRIEF OR OTHER PAPER IN WHICH A
LI TI GANT CI TES A SUMMARY ORDER, | N EACH PARAGRAPH IN WHI CH A CI TATI ON APPEARS, AT LEAST
ONE CI TATI ON MUST EI THER BE TO THE FEDERAL APPENDI X OR BE ACCOMPANI ED BY THE NOTATI ON:
“( SUMVARY ORDER).” A PARTY CI TI NG A SUMVARY ORDER MUST SERVE A COPY OF THAT SUMVARY ORDER
TOGETHER W TH THE PAPER I N WHI CH THE SUMMARY ORDER IS CI TED ON ANY PARTY NOT REPRESENTED
BY COUNSEL UNLESS THE SUMMARY ORDER |S AVAILABLE IN AN ELECTRONI C DATABASE WHICH 1S
PUBLI CLY ACCESSI BLE W THOUT PAYMENT OF FEE (SUCH AS THE DATABASE AVAILABLE AT
HTTP: / / WAW CA2. USCOURTS. GOV/). | F NO COPY | S SERVED BY REASON OF THE AVAI LABI LI TY OF THE
ORDER ON SUCH A DATABASE, THE CI TATI ON MUST | NCLUDE REFERENCE TO THAT DATABASE AND THE
DOCKET NUMBER OF THE CASE I N WHI CH THE ORDER WAS ENTERED.

At a stated termof the United States Court of Appeals
for the Second Circuit, held at the Daniel Patrick Moyni han
United States Courthouse, 500 Pearl Street, in the City of
New York, on the 14'" day of Septenber, two thousand seven.

PRESENT:
HON. DENNI S JACOBS,
Chi ef Judge,
HON. PI ERRE N. LEVAL,
HON. CHESTER J. STRAUB,
Circuit Judges.

MOHAMMAD JASM N AL SAYAR,
Petitioners,
V. 06-4045- ag
NAC
PAUL D. CLEMENT, ! UNI TED STATES
ATTORNEY GENERAL,
Respondent.
FOR PETI TI ONERS: Mark A. Gol dstein, Goldstein &

Associ ates, LLC, Pittsburgh, PA.

! pursuant to Federal Rule of Appel | ate Procedure 43(c)(2), Acting
Attorney General Paul D. Clement is automatically substituted for former
Attorney General Alberto R Gonzales as a respondent in this case.
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FOR RESPONDENT: Peter D. Keisler, Assistant Attorney
General, Civil Division, Aviva L.
Poczter, Senior Litigation Counsel,
Rosanne M Perry, Trial Attorney,
Orfice of Immgration Litigation,
Civil Division, U S. Departnent of
Justice, Washington, D.C.

UPON DUE CONSI DERATI ON of this petition for review of a
Board of Imm gration Appeals (“BIA”) decision, it is hereby
ORDERED, ADJUDGED, AND DECREED that the petition for review
i s DENI ED

Petitioners Mohammad Jasm n Al Sayar, a native and
citizen of Kuwait, and his wife Irina Smrnova, a native and
citizen of Russia, seek review of a July 31, 2006 order of
the BIA affirm ng the February 28, 2005 decision of
| mm gration Judge (“1J”) Brigitte Laforest, denying their
application for asylum wthholding of removal, and relief

under the Convention Against Torture (“CAT"). In re

Mohammad Jasim Al Savar, lIrna Sm rnova, Nos. A96 273 957,

A95 430 668 (B.1.A. July 31, 2006), aff’g Nos. A96 273 957,
A95 430 668 (Immg. Ct. N Y. City Feb. 28, 2005). W assune
the parties’ famliarity with the underlying facts and
procedural history in this case.

When the BI A adopts and supplements the 1J’'s deci sion,
this Court reviews the decision of the IJ as suppl enented by
the BIA. See Yu Yin Yang v. Gonzales, 431 F.3d 84, 85 (2d

Cir. 2005). However, when the BIA affirms the IJ's decision
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in all respects but one, this Court reviews the 1J’s
decision as nodified by the BIA' s decision. Xue Hong Yang
v. U S. Dep’'t of Justice, 426 F.3d 520, 522 (2d Cir. 2005).
Here, the BIA found it unnecessary to address the 1J's
adverse credibility determnation and instead rested its
deci sion on petitioners’ failure to meet their burden of
proof. Thus, we will review the 1J’'s decision as
suppl enented by the BIA, but will not address the 1J’s
adverse credibility determ nation. See Yu Yin Yang, 431
F.3d at 85; Xue Hong Yang, 426 F.3d at 522.

This Court reviews the agency’s factual findings under
t he substantial evidence standard, treating them as
“concl usive unl ess any reasonabl e adj udi cator woul d be
conmpelled to conclude to the contrary.” 8 U S.C
8§ 1252(b)(4)(B); see, e.d., Zhou Yun Zhang v. INS, 386 F.3d
66, 73 n.7 (2d Cir. 2004), overruled in part on other
grounds by Shi Liang Lin v. U S. Dep't of Justice,
—.3d—Nos. 02-4611, 02-4629, 03-40837, 2007 W 2032066( 2d
Cir. July 16, 2007)(en banc). However, we will vacate and
remand for new findings if the agency’ s reasoning or its
fact-finding process was sufficiently flawed. Cao He Lin v.
U S. Dep't of Justice, 428 F.3d 391, 406 (2d Cir. 2005).

Here, the agency’'s determ nation that Al-Sayar failed

to meet his burden of proving a well-founded fear of future
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persecution is supported by substantial evidence. Bot h t he
2003 U.S. Departnment of State Country Report on Human Ri ghts
Practices for Kuwait (the “Country Report”) and the 2003

| nt ernati onal Religious Freedom Report for Kuwait (the
“Rel i gi ous Freedom Report”) suggest that Kuwaitis who
convert fromlslamto other religions are subject to
harassment and di scrim nation. However, “nmere harassnent”

does not rise to the level of persecution. lvanishvili v.

U.S. Dep’'t of Justice, 433 F.3d 332, 341 (2d Cir. 2006).

Wt hout nmore, the statenents in the Country Report and the
Rel i gi ous Freedom Report are insufficient to prove that the
treatment of Muslimconverts in Kuwait exceeds the |evel of
“mere harassnment” and amounts to persecution. [|d.

Al - Sayar submtted various reports and treatises
di scussing Islamc law that classify apostasy, i.e, the
renunci ation of |Islamthrough conversion, as a crinme
puni shabl e by death. However, Al-Sayar did not establish
that the Kuwaiti courts follow lIslamc | aw or inpose death
or other penalties on known converts fromIslam Muslinms in
Kuwait do have recourse to independent religious courts that
apply Shari’a in famly | aw cases. Nonethel ess, according
to both the Country Report and the Religious Freedom Report,
the primary | egal systemin Kuwait is secular, not Islamc,
and the Kuwaiti Constitution provides for freedom of

religion. See Tu Lin v. Gonzales, 446 F.3d 395, 400 (2d

-4-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Cir. 2006) (holding that State Departnment reports are
probative of asylum applicants’ clains).

Al - Sayar’s wi t hhol ding and CAT clainms ultimtely rest
on the same factual predicate as his asylumclaim i.e.
that he will be | abeled an apostate and subjected to
m streatnment in Kuwait because he converted fromlslamto
Buddhi sm Because Al - Sayar was unable to show the objective
l'i kel i hood of persecution needed to make out an asylum
claim he was necessarily unable to meet the higher standard
required to succeed on a claimfor wthhol ding of renoval.

See Paul v. Gonzales, 444 F.3d 148, 156 (2d Cir. 2006).

Li kewi se, given that Al-Sayar could not meet the burden of
proof for either asylum or w thholding of removal, it stands
to reason that he could not establish that it was nore

l'i kely than not that he would be tortured upon return to

Kuwai t . See severally Kyaw Zwar Tun v. INS, 445 F.3d 554,

566-67 (2d Cir. 2006). Thus, the agency did not err in
denyi ng Al -Sayar’s withhol ding and CAT cl ai ns.

On a final note, Al-Sayar’s argument that the 1J was
bi ased agai nst him thus denying himhis due process rights,
is meritless. In considering a petitioner’s clainms, an |J
may neither make an arbitrary determ nati on nor deny the
petitioner a “‘full and fair opportunity to present [his]

clains.’” Li Hua Lin v. U S. Dep't of Justice, 453 F.3d 99,
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104-05 (2d Cir. 2006)(quoting Xiao Ji Chen v. U.S. Dep’'t of
Justice, 434 F.3d 144, 155 (2d Cir. 2006). A review of the
record reveals that Al-Sayar received anple opportunity to
testify, submt corroborating evidence, present w tness
testi nony and be represented by counsel. There is no
evidence in the record that the hearing at issue to indicate
that it was not “full and fair.”

For the foregoing reasons, the petition for reviewis

DENI ED.

FOR THE COURT:
Cat heri ne O Hagan Wl fe, Clerk

By:
Oiva M George, Deputy Clerk
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